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Abstract: After World War Il, Israel and Germany adopted curiously similar policies of ethnic- priority
immigration, accepting as immigrants only putative co-ethnics. The first objective of this article is to provide
analytical descriptions of an understudied type of immigration, which is entirely apolitical artefact and also offers
a window into the constitution and contestation of the boundaries of the national community. The second
objective is to account for the main variation between the two cases, the resilience of Jewish immigration in
Israel, and the demise of ethnic-German immigration in Germany. The very fact of divergent outcomes casts
doubt on a“primordialist” account of ethnic-priority immigration, which sees the latter as emanating—in a direct
and unproblematic way--from an “ethnic” (as against “civic”) definition of nationhood. We point instead to the
possibility of “liberal” and “restrictive” contention surrounding ethnic-priority immigration, and argue that for
historical and geopolitical reasons the political space for such contention has been more constricted in Israel
than in Germany.

I ntroduction

Fatefully entangled as victim and perpetrator during 20th century’s darkest hour, Israel and
Germany adopted curioudy smilar policies of ethnic-priority immigration after World War 11. Both
dates welcomed newcomers as “immigrants,” that is, for permanent settlement and membership in
the nationa community, only if they qudified ex ante as co-ethnics, that is, members of the Sate-
defining mgority nation. This sets an interesting counterpoint to the reverse development in the new
Settler nations, such as Audtrdia or the United States, which shifted after World War 11 from
ethnicity and race to culturdly neutrd criteriaof immigrant admisson, most notably individud skills
and family unification. Thisis not to deny the fundamentally different perceptions of these

immigrations in both cases, mogt notably the denid by Israd and Germany that their ethnic



immigrations were “immigration” at al, but rather the “return” of co-ethnics. However, this sdif-
perception conflicts with the fact that in each instance we are dedling with the admission by a state of
non-citizens (or “diens’) for more than temporary stays on its territory, which in common sense, as
well asininternationa migration law (Plender 1988), condtitutes “immigration.”

This article has two objectives. Thefirst isto give andyticad descriptions of an understudied
type of immigration policy, one that sngles out putative co-ethnics for preferentid trestment. While
there has been considerable recent theorizing on the determinants of “norma” immigration policies,
such asinterest-group pressure (Freeman 1995), autonomous lega systems (Joppke 1998),
subnationa mobilization (Money 1999; Karapin 1999), and supranationd norms and regimes
(Jacobson, 1996; critical Guiraudon and Lahav, 2000), the specificities of ethnic-priority
immigration policies have largely escaped scholarly attention. What causes and judtifies the set-up of
ethnic-priority policies, how do the respective states define and select co-ethnic immigrants, and
what kind of pressures do these palicies typicdly undergo? These are three centrd questions
pertaining to ethnic-priority immigration, which we seek to shed light on by examining the German
and Igadi cases If inthe following policies and their determinants figure centrdly, thisisaso
because we are deding with atype of immigration that, perhgps more than any other type of
immigration, isentirdy apoliticd creation. It isdso an immigration that opens up awindow into the
processes through which the boundaries of the national community are produced, reproduced, and
contested. The second, more specific purpose of this article is to account for the main variation
between the Igradi and German cases. while Jewidh-priority immigration in Isragl continues
unabated, the pardld “return” of ethnic Germans to Germany has, in principle, cometo anend, ina

law of 1993 that limits the status of ethnic Germans to persons born before 1993. The obvious



question to ask hereis, Why does one ethnic-priority immigration pers<t, while the other has been
halted?

Regarding the first objective, Israd and Germany’s policies of ethnic-priority immigration are
part of alarger family of immigration policies that screen newcomers according to ethnic, racid, or
nationa-origins criteria. Such schemes differ dong at least three dimensions, enumerating them
dlows usto situate the German and |sradli cases! First, some ethnic-priority policies screen
according to citizenship (in the forma sense of nationdity or state membership), while others select
on ethnicity proper. Sdecting on citizenship is categoricd and generic, based on the smple presence
or absence of the requisite state nationality.” By contrast, selecting on ethnicity proper draws the
date into the murky terrain of examining individua “identity” clams, which is an dtogether more
elaborate—and problematic—yprocedure than the former. Moreover, the latter creates an incentive
on the part of would-be migrants for “crestive ethnic reidentification” (Brubaker 1998:1053), even
for fabricating the requisite ethnicity, for which one may assume the legal and mord threshold to be
lower than for fabricating passports. In fact, the multiplication of “false” co-ethnics would pose a
serious chdlenge to both the German and Isradli ethnic immigration policiesin the 1990s.

Secondly, some ethnic-priority schemes preference certain ethnic or nationd-origin groups
according to their putative proximity (but essentid differentness) to the state-bearing nation, whereas
others are based on the putative sameness of immigrant group and state-bearing nation. An example
for “proximity” are the U.S. nationd origins quota of 1924 (see most recently King 2000), or the
preference for Itdiansin early postwar French immigration policy (see Viet 1998), both of which
were judtified in terms of the “asamilability” of immigrants and preserving the “homogeneity” of the
receiving society. An example of “sameness’ are ethnic Germans and Jews, who are bdieved to be

not Smilar to but identical with the state-bearing nation. Whereas proximity schemes are judtified in



terms of homogeneity and assmilation, and thusin terms of dtate interests, sameness schemes are
couched asthe right of the ethnic migrant, to be held againgt the receiving ate. In the German case,
theright of return is a conditutiond right, enshrined in Article 116 of the Basic Law; in lsrad, it is
formaly a statutory right, but idegtionaly anatura right that precedes the existence of the Sate.

Findly, some ethnic-priority policies regtrict digibility according to thetime and placein
which ethnic clams are raised, while others do not. On this dimension the German and Israli cases
findly take oppogte postions. The German Law of Return was designed as atemporary remedy for
the consequences of war and expellation, covering only ethnic Germans caught in the Soviet Empire.
By contragt, Israd’ s Law of Return is a permanent, state-congtituting provision, agpplying to every
Jew in the world. In its expansveness and Sate-defining quality the Isradli ethnic-priority immigration
isunique in the world.

Thisintroduces the second objective of this article, to account for the resilience of Isradl’s
ethnic priority immigration, and the demise-in-principle of Germany’s. Reference to their different
intended designs s, of course, a best the beginning of an answer, not the answer itsdf. The
examples abound where nationdly temporary and categoricdly limited rights and entitlements are
expanded and perpetuated by the very clientele and vested interests created by these provisions,
thus crossing out the origindly limited purpose of the underlying policy (for the case of minority
voting rightsin the U.S., see Thernstrom 1987). The very fact of divergent outcomesin Isradl and
Germany cadts doubt on a primordiaist account of ethnic-priority immigration, which seesthe latter
as deriving--in adirect and unproblematic way--from an “ethnic”, as againg “civic’, understanding
of nationhood.? In an otherwise superbly subtle discussion of the normative dimensions of
immigration policy, asapoaliticd community’s quintessentid act of collective sdf-determination and

sdf-reproduction, Coleman and Harding (1995), for ingtance, argue (and defend) that Isragl and



Germany (dlong with Jgpan) accept immigrants, if they accept them at dl, according to ethnic
criteria, because these states happen to adhere to an ethnic conception of politicad community. By
contrast, the United States or Canada salect newcomers according to individuaigtic criteria, such as
skills and family ties, because they happen to adhere to acivic or drictly “political” conception of
political community.*

The problem with such a primordidist account is not its ingstence on the cultura
conditioning of agtate’simmigration policies—this conditioning exids (as we shal see). Rather, its
problem is the assumption of a“straight line” between reified and fixed identities and policies, which
leaves out the fundamentd role of conflict and contingency, that is, palitics and hitory, asintervening
variables. Drawing a direct linkage between (ethnic or civic) conceptions of nationhood and
immigration policy suffers from what Brubaker (1998b:274) has aptly called the “redism of the
group”, that is, the misconception of politicad communities or nations as red entities with wills and
intentions, or—to use Ruth Benedict' s (1934) terms—as “ persondities writ large.” Nationa
identities may be invoked, Bourdieuian style, by individuas and groups who try to impose thelr
preferred immigration policiesin alibera democracy, but “identities’ do not as such generate the
policies commensurable with them. How could we otherwise explain that the classic new settler
nations, now torch-bearers of non-ethnic, and thus universdistic immigration policies, not too long
ago subscribed to blatantly ethnic, even racid, criteria of immigrant selection? For the United States,
the recent hitoriography of immigration and citizenship has shown thet there are, at best, “multiple
traditions’ (R.Smith 1993) of nationhood® that can give rise to widdly divergent immigration and
citizenship laws and palicies, racist aswell asliberd ones.

More concretely, aprimordidist account of ethnic-priority immigration has three

shortcomings. Firg, it neglects the role of geopolitical and demographic interests of the Satein the



design and implementation of ethnic migration policies (see section ). Second, primordidists, who
see ethnic-priority policies as unproblematic emanations of shared (ethnic) definitions of the politicd
community, have overlooked the possihility of disagreement and changing views on the very
definition of ethnicity that underliesthe priority policy (see section I1). A third shortcoming of
primordidism isits rdying on arefied oppogtion between “ethnic” and “civic’ nationhood. In thisit
follows a centrd stresk in the nations and nationdism literature, from Hans Kohn (1944) to Liah
Greenfeld (1992) and Rogers Brubaker (1992), which has classfied Israd and Germany (along
with Japan) as proverbidly ethnic states, with a precondtituted “nation” concealving of the state asits
tool of representation and protection, as againg “civic’ states, where the nation is a creature of the
date and thus is politically and territorialy conceived.® Aswriters such as Anthony Smith
(1986:149) have long argued, this dichotomy does not hold at the empirica level (see dso the good
recent critiques by Yack 1996 and Brubaker 1999, the latter cautioudy retracting his own earlier
position from 1992).

The study of ethnic-priority immigration in two putatively hard cases of “ethnic” Sateness
dlows usto demondrate in detail how and why the ethnic-civic dichotomy, if reified as an empiricad
distinction between “ethnic” and “civic” dates, does not hold. Certainly, there are ethnic
components to the German and |sraeli states’ self-conceptions, and their respective Laws of Return
are primary expressons of them. These laws indicate that state and nation do not overlap, asis
typicaly the casein civic states, but that the nation is prior to and wider than the Sate. However,
these ethnic are strongly counteracted by civic components, which maximaly derive from competing,
more inclusve modds of nationhood, and minimdly are inherent in the logic of representative
democracy, individud freedoms, and the universdidtic rule of law in aliberd gate. This minima

sense of civic gateness, which both Israd and Germany have to subscribe to qua (desiring to be @)



liberd dtate, isinvoked in the Israeli notion that Isragl should not only be the state of Jews, but a
“daeof dl itscitizens” Note that in the Isradli case this points to a multi-nationd dterndive
conception of the sate, which leaves the ethnic definition of its Jewish congtituency intact and only
seeks to include the Arab congtituency on equd terms; there has been no attempt to forge an
inclusive Israli nation. By contrast, in Germany there has been a struggle over the very definition of
German nationhood, ethnic or civic, with astrenghtening of a civic definition over time. Minimd or
maxima, civic-liberd precepts can be found in Isragl and Germany dike, providing resources that
can be—and have been—mobilized againgt an ethnic saf-conception, and related policies, of the
state (see section 111).

However, there is not only one, but two possible sources of conflict surrounding ethnic-
priority immigration. The “libera” challenge articul ates the tenson between ethnic and civic
gateness, and brings out that the state' s preferencing of one ethnic group (even if it coincides with
the mgority nation) entails discrimination for the non-preferenced group(s). The liberd chdlengeis
thus carried by or on behdf of other immigrant or minority groups that are disadvantaged by (or
gppear disadvantaged vis avis) policies supporting such immigration, such as Pdestiniansin Isragl or
asylum-seekers and the descendants of Turkish guestworkersin Germany. In addition, thereisthe
possihility of a“redrictive’ chalenge. Instead of deriving from atenson between ethnic and civic
Sateness, it takes ethnic stateness for granted, and attacks an overly extensive implementation, or
even amisguided direction of the priority policy, which dlowsthe entry of “fasg” or “diluted” co-
ethnics.

The notions of “liberd” and “regtrictive’ challenges point to the sources and mechanisms of
contention surrounding ethnic-priority immigration. In a next sep we argue that the politicd space

for their articulation is differently developed in our two cases, tightly condtricted in Isradl, and less



congricted in Germany. Mapping out this political space defies any grand macro-historica or —
sociologicd scheme, and requires a close attention to context and contingency, even to the mutual
implication between the cases under investigation. Key in this respect is the fundamentdly different
geopoalitical and higtorica connotations of both ethnic immigrations. In Isradl, Jewish immigrationisa
centra stake in the protracted nationa conflict between Jews and Arabs over the same territory.
Jawish immigration is framed as a question of survivd for agtae involved in an intense conflict with
its nelghbours and anxious to control a percaived hogtile national minority, which had been a
mgority before the establishment of the state in 1948. Given its higtoricd rootsin an ethno-nationa
colonid project, Isradl is determined to be, and this perhaps permanently, a“nationdizing seate’
(Brubaker 1996) that seeks to strengthen the Jewish mgority againg the Arab minority by admitting
more (and in principle only) Jewish immigrants. Aswe will see, the demographic imperative has
congtricted the political space not only for the liberd, but even for the restrictionist chalengeto
ethnic-priority immigration—a doctrinary, narrow definition of Jewishnessis amply luxuriousin the
Hobbesian zone of war, into which Isradl seems precarioudy and ineradicably locked. If, in addition
to this demographic imperative, Israd isan “ethnic” state in a much more unambiguous and stronger
sense than Germany ever was, thisis of course dso dueto its grounding in a powerful and enduring
higorica founding myth, which was provided by (Nazi) Germany’s very attempt to destroy world
Jawry.

By contrast, the same Nazi quest for racid purity has rendered ethnic stateness in postwar
(West) Germany rather oblique and qualified from the sart. The ethnic orientation of this state, dong
with the ethnic immigration judtified by it, was doubly limited—temporaly, by being framed as an
obligation to those Germans who suffered disproportionally from the consequences of the war, such

as expellees and resttlers, and spatidly cum ideologicdly, by stipulating a commitment only to those



Germans who were caught in the eastern territories that were now under communist rule. Once
these conditions no longer gpplied, which was the case after nationd reunification and after the fdl of
communism in the early 1990s, the legitimacy for ethnic-German immigration disgppeared. In this
sense, the particular design of this politicaly created immigration is relevant for understanding its
eventud demise. However, thistdls us nothing aoout the concrete dynamics and mechanismsin and
through which it became dismantled. One differenceto Isradl isthat in Germany ethnic-priority
immigration has never had to be at the service of a sate whose territory is permanently contested by
rivaling ethnonationd groups. The geopalitica interest of the German Sate in ethnic-priority
immigration was confined to the (only temporary) Cold War congtdlation. When the massive entry
of notiondly co-ethnic but sociologicaly Russan or East European immigrants in the 1990s created
adjustment and integration problems smilar to those of “norma” immigrants, an obvious opening
was provided for the restrictive chalenge, which at that point was no longer kept in check by the
Cold War divison of the European continent. Moreover, due to Germany’ s privileged location in a
L ockean zone of peace, the liberd chadlenge to ethnic-priority immigration aso could fully prosper.
In denationdizing and uniting Europe, the narrative of ethnic belonging and protection that underlies
ethnic-priority immigration became increasingly anachronigtic. A sense of civic nationhood, best
captured in the notion of congtitutiona patriotism, emerged as a strong contender to the
compromised ethnoculturd tradition. The ethnic-return policy was ever more a policy to be pursued
only tacitly, an impossible endeavour once the number of new clams suddenly multiplied in the late
1980s.

In sum, reference to the different geopolitical and historical connotations of ethnic-priority
immigration in Israedl and Germany goes along way toward explaining the question of resilience

versus demise. Our gtress on the mechanisms that either shore up or undermine ethnic-priority



immigration is not to deny the important role of ethnic saf-conceptions of the Sate in setting up
ethnic-priority immigration; only they tell uslittle about the further careers of these immigrations. And
even when acknowledging the role of ethnic stateness, we sressthat it isther different historical
accentuations (compromised in Germany, uncompromised in Isradl) that matter. Note thet in this
respect the fateful encounter between Israd and Germany itself hdlps explain why one ethnic
immigration could be permanent, while the other could not. We are dedling not just with two pardld
histories, each shaped by its own factors and causes, but with cross-cutting histories that provided
fundamentally different starting-points and contexts for ethnic-priority immigration in both sates.
The following comparison has three parts. In the first, we trace the different origins and
judtifications of ethnic-priority immigration in Germany and Israd. Secondly, we contrast the
(subjective and objective) selection criteria used by both states to define co-ethnic immigrants, and
show that these definitions have not been stable but subject to contestation and change. Findly, we
compare the socid and politica pressures on ethnic-priority immigration in the 1990s, which led to

opposite outcomes:. reslience in Israd, demise in Germany.

Grounds of Ethnic-Priority Immigration in Israel and Ger many

A frequent falacy in cross-nationd comparisonsis to blend out the different physica size of
the compared objects and the different scope of their compared characteristics. Applied to our
cases, the meaning and impact of numericaly and typologicaly smilar immigration isradicaly
different in two countries of vastly different territory and population sizes, and these differences are
bound to be even more extreme if one such immigration is entirely condtitutive of Sate and society,
whereas the other immigration remains rather peripherd to the latter. Accordingly, interpreting

Jewish and ethnic German immigration exclusively in the light of ethnic state- and nationhood in
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Israel and Germany obscures more than it reveds. In the German case, thislinkage is at best an
indirect one, and by far more relevant has been the (temporary) imperative of mastering the
consequences of World War 11, in the context of the Cold War confrontation with the Communist
Ead. In lgrad, thereisamore direct and openly promulgated link between Jewish immigration and
ethnic gate- and nationhood; however, the full Sgnificance of Jewish immigration derives from a

conflictive geopalitica environment in which demography is seen as destiny.

Demography as Destiny in Israel

The principle of unrestricted Jewish immigration was legdly enshrined in the Law of Return of 1950,
whose firgt article declares that “ Every Jew has the right to come to this country asan oleh”.” The
Law of Return—one of the few Isradi laws in which there is an explicit reference to Jewishness as
the basis for a pecid privilege—is perhaps the mgor legd expresson of the definition of Israel asa
Jawish gtate (see Klein 1997; Shachar 2000). By framing Jewish immigration as “return”, the law
provides statutory enunciation of the link between the state and the Jewish Diaspora. Telingly, the
right of return was framed not as an entitlement granted by the Sate, but asa“naturd” right of every
Jaw in the world that precedes and condtitutes the state. Accordingly, the state only recognizes and
endorses, but does not creete, thisright. As Prime Minister Ben-Gurion put it, the Law of Returnis
not an “immigraion” law in which the date esablishes which kind of immigrantsit iswilling to
accept; rather, it is“the law of the persstence of Jewish history”, on the basis of which the State of
|srael has been established.? The law was passed by the Knesset unanimously, not even the non-
Zionig lsraeli Communigt party dissenting (Hacohen 1998), and the notion of an absolute and

“naturd” right of every Jew to settle in Isradl was taken for granted by dl members of parliament.
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Part of the legitimation of Isragl as a Jewish Sate isthat it should provide a shelter for Jews
threatened by persecution. This motif was mentioned in the presentation of the Law of Returnin the
Knesset.? Y, it isimportant to stress that the principle of unrestricted Jewish immigration did not
only gpply to those Jews suffering from discrimination or persecution; instead, the right of return was
conceived of as belonging dso to Jaws willing to settle in Isragl because of their “love to the ancient
tradiition, to Hebrew culture and to |sragl’ s glorious independence.” *° Hence, in a sharp contrast to
Germany, theright to fredy immigrate to Isradl was ideologically framed as based on membershipin
the ethno-nationd community per se, and not merdly as aremedy to persecution or discrimination.
Accordingly, in the law itsdlf thereis no reference at al to persecution as a condition to be entitled to
theright to immigrateto Israd.

However, the conditutive role of Jewish immigration is grounded not only in the ethno-
nationa saf-definition of the Isradli pality, but dso in the specific conditions of materid Sate-
building. Jewish immigration has played an ingrumentd role in the internd conflict between the
Zionigt settlers and the Arab population of Paestine (who became Isradi citizens after 1948), and in
the externd confrontation with the Arab countries snce 1948. The Zionist colonid project was from
the gtart founded on immigration flows, and the existence of a pre-state Zionist community in
Pdegtine was entirely the result of successve waves of Jewish immigration. After the establishment
of the gate, Jewish immigration continued to play a fundamentd role in the demographic make-up of
Israeli society. Between 1948 and 1995 the net migration balance congtituted nearly 50 percent of
the Jewish population growth (DellaPergola 1998:66). Figure 1 illustrates the weight of immigration
in the compasition of the Isradli Jewish population. According to the first census carried out in
November 1948, 65 percent of the Jewish population was foreign-born. As a consequence of

massve immigration this proportion sgnificantly increased over the early fifties. Since then and until
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the nineties the percentage of foreign-born among the Jewish population decreased, but il
remaned a very high levels. The large wave of immigration from the former Soviet Union during the

nineties caused atemporary hdt in the downward trend.

[FIGURE 1 HERE]

From the gart, Jewish immigration played a key role in the management of the nationd
conflict with the Pdestinians. Since the beginning of Zionist settlement in Paestine and over the entire
pre-state period, the demographic ratio between the Zionist settlers and the Arab Paestinian
population was one of the centrd dimengons of the conflict between the two national movements,
aong with the conflicts over the control of territory and of the labor market (Kimmerling 1983;
Shafir 1989). Both sdes recognized that demography would be a centrd factor in the determination
of the politicd future of Paestine and its two nationd communities. Accordingly, Paedtinian attempts
to halt, or a leadt to limit Jewish immigration, and Zionit efforts to enlarge it as much as possible,
were key componentsin their respective politica Strategies.

The dependence on immigration for the consolidation of the Zionist project vis-avis the
Arab population continued, and even intensfied, after the establishment of the State, especidly
during its first decade of existence. Following the 1948-49 War, the nationa compostion of the
population resding on Isradi territory changed dramatically. First, due to flight and expulsion, only
about 170,000 of an estimated 700,000-900,000 Palestinians who had lived in the territory before
the founding of Israel remained (Peretz 1958:95). In addition, as a consequence of the enormous
wave of immigration following the establishment of the state, the Jewish population doubled within

three years. Despite this sweeping demographic transformation, the Isragli state continued defining
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the ratio between the Jewish and Arab populations as ameatter of nationa security and survivd, and
Jewish immigration remained the main tool to maintain what is cdled in officid discourse the
“demographic baance’. Thisis an euphemiam that refers to the basic interest of the |sradli satein
keeping the demographic superiority of the Jewish population over the Pdestinian minority, and
which gained further impetus from sgnificantly higher fertility rates among the Pdestinian population
(Goldscheider 1996:207).* This demographic superiority is seen by the state and most political
forces as a precondition for holding down the Paestinian minority in a subordinate status, especidly
given the fact that as citizens they enjoy full formd politica rights (i.e. voting rights).

The instrumentd link between Jewish immigration and state-making, which goes well beyond
symboalic notions of ethno-nationa belonging, isillustrated by the Sate-initiated and operated
massive immigration of Jews from Modem countries during the fifties and early sixties. Despite the
ambivaent and often overtly negative attitudes of European Zionist ate-builders towards these
“Orientd” Jaws and disregarding some voices that demanded a more selective immigration policy,
date agencies actively encouraged their massve immigration to Israd. These immigrants were
congdered mainly as an insrument to pursue eementary state-building tasks, especidly to increase
the Jewish population retio, to plant Jews in the periphera areas of the country with ahigh
concentration of Pdegtinians, and to strengthen |sradli Sate and society in economic and military
terms. As stated in 1949 by the Minigter of Finance, Eliezer Kaplan: “We need workers and
fighters’ (quoted in Segev 1986:117).

The demographic matif in the management of the nationa conflict became more acute after
the 1967 war, when the occupation of Arab territories significantly enlarged the Pdestinian
population under Isragli control, providing new fud to the * demographic threat” to the Jewish

character of the |gradli state (see Lugtick 1999). By then the reservoir of potentid Jewish immigrants
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from the Modem countries was practicdly exhausted, and the Jewish communities in the Soviet
block were banned from emigration by their respective governments, except for a brief period
during the early seventies. Under these aggravated conditions, the framing of Jewish immigration as
imperative for assuring Israd’ s surviva remained sdient and broadly consensud among Zionist
politica forces. Aswe will eaborate later, when the collgpse of the Soviet Union in the early 1990s
opened up a huge new reservoir of Jewish immigrants for Isradl, the iron link between Jewish
immigration, demography and the protracted nationa conflict helped shore up the principle of ethnic-
priority immigration againgt its liberal and redtrictive chdlengers.

While the Law of Return stands for the ethnic salf-definition of |sradl as a Jewish Sete, its
placein Isradi paliticsis affected dso by the operation of civic principlesin the legitimation and
functioning of the Isradli Sate. For example, the Nationdity Law incorporates sgnificant civic
eements, asit sanctions the acquigtion of citizenship by birth on territory and by resdence
(Gouldman 1970: Chapter 5). Civic principlesin the operation of sate agencies and in the politica
arenain generd, have become more prominent over the last two decades, dthough they are il
subordinated to ethno-nationa notions (Shafir and Peled 1998). For ingtance, the addition to the
“Badc Law: the Knesset” of 1985 not only disqudifies from running in eections politica parties that
negate the Jewish character of the state, but also those negating its democratic character or
promoting racism (Kretzmer 1987:41; Peled 1992:438). On the basis of this amendment, Rabbi
Kahane sracig party, which cdled for the expulsion of al Pdegtinians (including citizens) from |sradl
and the occupied territories, was disqudified from running in the 1988 dections. The operation of
both ethnic and civic principles, and the tensons between them, are manifest especidly inthe
relations between the state and its Arab-Padestinian citizens. As Peled (1992) notes, dthough

excluded from the ethnicdly defined nationd community, Paegtinian citizens enjoy formd civil and
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politica rights, which dlow them to participate, dbeit in arestricted form, in the palitica process.
Moreover, the rdative strengthening of state-leved civic principles has enlarged the opportunity
sructure of Paegtinian citizens to chdlenge the ethno-national character of the Isragli state and to
exert some influence upon state policies (see Rosenhek and Shaev 2000). These civic notions
would be mobilized during the 1990s by the P estinian leadership and others to advance their liberd

chdlenge to the principle of ethnic-priority immigration.

Mastering the Consequences of War in Germany
Cdling ethnic-priority immigration in Germany a periphera and temporary, rather than sate- and
society-condtituting device, is not to belittle the magnitude of the German expellee problematique.
Expellees from the lost eastern territories and beyond congtituted some 20 percent of the West
German population in 1950. Ther swift and generous integration was the Sngle biggest chdlengeto
the fledgling West German democracy, because expellees represented a considerable source of
revanchism and right-wing radicalism.*? Public-order perhaps more than “identity” considerations
conditioned the setup of the legd framework for Germany’ s ethnic-priority immigration in the 1950s.
Accordingly, the link between ethnic-priority immigration and the ethnoculturd tradition of
German nationhood is less sraightforward and direct than conventiona wisdom would haveit (eg.,
Brubaker 1992). Consider, for example, that the Weimar Republic had denied any responsbilities
toward some 13.000 forcibly collectivized German-origin peasants during the Stdin era, who had
asked for their repatriation to Germany. The German ambassador in Moscow at the time
sardonicaly declared that “these peasants cannot be helped, their German nationdity is doubtful,

and their desire to enter Germany is pureilluson” (in Otto 1990:17)." This suggests the centraity of
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the consequences of World War 11 for (re)activating the ethnoculturd tradition, which was not
automaticaly available for indiscriminate co-ethnics.

It isdill important to point out, in line with the argument of ethnoculturd tradition, thet
postwar Germany, like Israel, has dways denied that its ethnic-priority immigration is “immigration”
a dl, but the “return” of co-ethnicsto their homeland. This points, in both cases, to an ethnocultura
relationship between people and “their” states: not states building citzenries in thair image, and thus
the former preceding the latter, but pre-congtituted people forming states for their salf-representation
and protection. Isthen Germany the “ Sate of Germans’, aslsrad isa“ Jewish sate’? A crucia
difference between both isthat as a very result of the confrontation between Germans and Jews
under Nazism the German ethnoculturd idiom of nationhood has in principle been delegitimized,
whereas the idea of Isradl as a Jewish state has been powerfully reaffirmed, as a safe haven from
persecution. In addition, the ethnic homogeneity of the resdence population in Germany prevented
therise of an lgradi-style demographic imperative in its policy toward ethnic Germans—there was
no unrestive minority to hold down by peopling the country with loya “Germans’.** In contrast to
Isradl, whose ethnic texture isinterndly visible in the rift between Jews and Arabs, the ethnic
dimension of the (West) German state became interndly invisble, as it was trandferred into the future
(asthe mandate of nationd reunification) and extraterritoridized (as the—in the cold war period
mostly virtud—commitment to admit co-ethnics).™

Danid Levy (1999:22) has succinctly argued that the ethnic German expellees dlowed the
“rehabilitation” of Germany’s otherwise delegitimated ethnocultural self-understanding after World
War |l through reference to the “victimhood” of expellees ethnoculturd nationhood could be
“dissociated from Nazism” (p.49). Was (West) Germany, at least in thisindirect way, a Sate of

Germans, as lsrad isadtate of Jews? Turning to West Germany’ s founding document, the Basic
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Law, one can observe atension between ethnic and liberal dements. The ethnic eements are
tellingly tied to the temporariness and incompleteness of the West German date. Accordingly, the
preamble of the Basc Law statesthat it was to gpply only for a“trangtion period”
(Uebergangszeit), until the “unity and liberty of Germany was completed’. Moreover, the “German
peopl€’, in crafting this congtitution, had “ acted dso for those Germans, who were denied
participation”—the German divison obvioudy reectivated the traditiona non-congruence between
gate and nation. On the liberal side, the Basic Law’ s preamble commits the new state to a*“ united
Europe’ and “to serve peace in the world”, and the congtitution’ s first seven articles protect
universal human rights independently of citizenship—al commitments that, in contrast to the ethnic
ones, were conceived of as not only temporarily valid.*®

A cornerstone of postwar Germany’ s ethnic orientation, and the congtitutiona foundation of
its ethnic-priority immigration, is Article 116(1), which defineswho isa German. It contains aliberd
dement in Smply gating that “German” is who “owns German citizenship”, leaving the determination
of citizenship to the political process. Accordingly, the German Basic Law never prescribed an
ethnic citizenship law, like the one that was in force until 1999. However, Article 116(1) contains an
ethnic dement in adding that “ German” is aso who “as refugee or expellee of German origins
(Volkszugehoerigkeit) or as his spouse or descendant has found reception in the territory of the
German Reich according to its borders of 31 December 1937.” This meant that (West) Germany
was not only the state of its citizens, but dso of certain non-citizens, if they qudified as co-ethnics.
However, asin the unity mandate in the preamble, this ethnic commitment was to be temporary
only—thisis expressed in the facts that Article 116 was put under a statutory proviso, and that it
gopears only in the last section of the Basic Law, which dedt with “Trangtory and Concluding

Regulations’.*’
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Article 116 points to the fundamentd difference between Jewish and ethnic German
immigration: while the former was an invitation to every Jew in the world, the latter gpplied only to
those ethnic Germans who were “refugee or expdlee.” From Article 116 done one might conclude
that the pool of potentid claimants was both wider and more narrowly concelved than the actua
ethnic immigration engendered by it: “wider”, because there was no geographica specification
atached, so that, say, ethnic German refugees from Pinochet’ s Chile would qudify as well;
“narrower” , because in common understanding “refugee or expelleg’ is someone who is actudly
forced to leave one' s homeland by a persecuting power. The Federd Expellee and Refugee Law
(FERL) of 1953, which spells out the statutory framework for Germany’ s ethnic-priority
immigration, reversed this congellation. Its Article 1(2)(3) stipulates. “An expdleeisdso who as
German citizen or as German Volkszugehoeriger...after the end of the general expulsion
measures has |eft or leaves the former eastern territories, Danzig, (the Bdtic States), the Soviet
Union, Poland, Czechodovakia, Hungary, Romania, Bulgaria, Jugodawia, Albania, or China
(emphasis supplied).” This peculiar expellee, who was not actudly expelled, but who had to
originate from a Communist country, was labdled “resettler” (Aussiedler). Interestingly, this
geographic redriction of expdlegresettler satus, which denied the latter to German minoritiesin
Denmark, France, or Italy, occurred “with respect to the western Allied powers’, that is, was
mandated by the winners of war (Muenz and Ohliger, 1998:13). In addition, it is curious that among
the listed territories for resettlers are China and Albania—not known for harboring any German
minority groups. This reveds, as the adminigtrative Expulson Pressure Guidelines of 1986 put it, the
“regime- and ideology-reference’ of the notion of resettler.*® In other words, only ethnic Germans
under communism qudified for resettler gatus. By the same token, one could forfeit one's clam by

“gpecid tig(s) to the political regime of the state of origin.”*® Communists could not become
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resettlers. Theirs was obvioudy not only an ethnic, but a palitical status dso, betraying the pivota
role of the Cold War for shaping German ethnic-priority immigration.

Resettlers, most of whose ancestors had |eft the “German” lands before there even was
anything akin to a German national consciousness, et done a German nation-state (see Apd 1990),
have formed the bulk of ethnic German immigration after World War 1. Accordingly, what had
darted as atemporary measure to integrate the millions of ethnic Germans who were actually forced
to leave their homeand by the advancing Red Army and retaliatory expulsion, was turned around by
the Federa Expellee Law and its—rather generous—subsequent adminigrative implementation into
an open-door policy for anyone from Eastern Europe and the Soviet Union who could claim,
however remotely, German origins (Brubaker 1998:1050). It is therefore not far-fetched to assume
that, much like the Israeli Law of Return, German policy quite literally produced co-ethnics where
there were none before, lured by the progpect of moving into a country with vastly better living

conditions.

Selecting Jews and Ethnic Germans

Max Weber (1976:237) famoudy defined ethnicity (ethnische Vergemei nschaftung) as
condtituted by a“subjective belief in acommunality of descent”. This concise definition sets ethnic
groups gpart from clans or kinship groups, in which common descent is not only believed, but
objective fact; and from races, which are not self- but other-defined, and this with a tigmatizing
intent (ibid., 239). However, for the purposes of a state' s ethnic immigration policies, which require
the identification of legitimate ethnic claimants, a Weberian subjective definition of ethnicity would
not do—it would cast the net too wide and invite the fabrication of ethnicity, particularly when, asin

Isradl and Germany, ethnic Satus entails significant benefits and privileges vis avis other migrants,
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and even vis avis the domestic population. Accordingly, objective, other-defined tests of ethnicity
came to complement, or even to replace, subjective recognition criteria.

The development of this has been rather different in Israd and Germany. At the behest of
religious groups, Israd shifted from an initidly purely subjective bona fide approach in determining
Jawishness to an objective definition, as prescribed by religious Law (Halacha). However, it pulled
the redtrictive ting out of this narrow definition of Jewishness by alowing aso the extended, non-
Jawish family members of Jewsto enter under the Law of Return, thus corresponding to the
demographic imperative of containing the Arab minority. Germany, by contrast, from the start
combined subjective and objective tests of ethnic Germanness. The overarching idea, however, was
Germanness as essentidly amatter of subjective “confession to German peoplehood” (Bekenntnis
zum deutschen Volkstum) with objective markers only as* affirmation” (Bestaetigung) of
subjective Germanness. This recognition practice gts oddly with the stereotypicd view, shared in
much of the academic literature (e.g., Hampton 1995), of Germanness as congtituted by objective
blood ties. However, the subjective confession test had from the start arather objectivetilt,
epitomized by the strange legd congtruction that a confession could be inherited across generations.
Moreover, ironicaly to redress discrimination againgt Jewish clamants for ethnic German gatus, the
weight shifted over time from subjective to objective criteria, whereby the latter were taken as

“indicative’ for the existence of subjective Germanness.

Subjective versus Objective Testsin Israel
The question of how a Jew should be defined is strongly connected to the long-lasting
controversy over ardigious versus secular definition of the Jewish nation (see Kimmerling 1999).

When the Law of Return was passed in the Knesset, the question of who is a Jew, and thus entitled
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to “return” to lsradl, was left unansered. In order to avoid a politica crisiswith the rligious
parties, which demanded the adoption of the religious definition of Jewishness, no opertive criteria
of digibility were specified in the law (Hacohen 1998). This non-decision strategy—widdy used in
Isradli politics, especidly regarding the ddlicate relationship between state and religion—only
postponed the conflict. The “Whoisa Jew” question emerged as a centra point of contention
between supporters of a secular definition of Jewishness and supporters of a definition according to
Jewish rdigious law.

Until 1970, the digibility to the right of return was decided according to varying criteria,
depending on codition agreements and the politica orientation of the regpongble miniger. The
criteria oscillated between a* subjective’ secular test based on the self-definition of the gpplicant,
and an “objective’ religious test that defines a Jew as a person born to a Jewish woman or
converted to Judaism. Therefusa of the legidator to define who is a Jew provoked severd
interventions by the Supreme Court of Justice. Particularly important is the Rufeisen (Brother Daniel)
Case of 1958. It concerned a Jew who had gpplied for an immigrant visa under the Law of Return,
despite his conversion to Catholicism during World War 11 and his service as a Cathalic priest.
Rufeisen dlamed that, while being of Cathalic faith, he still belonged to the Jewish nation. The Court
rgjected the petition on the ground that the term “Jew” in the Law of Return had to be interpreted
according to its“common sense and popular” meaning, according to which the notions of Jew and
Chrigtian were mutudly exclusive. It isimportant to stress that the Court decision, dthough
recognizing that Jewish ethnicity is not neutrd vis avis religious identification, was based on an
“ordinary”, secular definition of Jewishness, and not on Jewish rdligious law (see Richmond

1993:104-6).
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In 1958, the lingering controversy over the “Who isa Jew” question caused a codition
crigs, when the Nationd Rdigious Party quit the government because of an adminigtrative directive
to base nationdlity registrations in the population register on the individua’ s bona fide declaration.
To put an end to the cadition crids, Prime Minister Ben-Gurion directed the “Who is a Jew”
question to agroup of 50 Jewish religious leaders and intdllectudsin Israel and abroad, the so-
caled “ Sages of Isradl” (Samet 1985). The very fact that the Isradli government requested the
opinion of Jewsin the Diagpora on a question with clear repercussonsfor Isragli law and
immigration policy illustrates the complex rdationships between the Isradi Sate and the Jewish
people, wherever they may reside in the world, which defies the modern notion of aterritoridly
bounded state accountable only to its own citizens. The mgority of the participantsin the “mini-
referendum” endorsed a definition of Jewishness according to an objective test based on religious
law, rgecting the subjective test of sdf-definition.

This definition of Jewishness in conformity to religious law was adopted by the new
government established in 1959. Its Minister of Interior, gopodtely a member of the Religious
Nationa Party, issued adminidrative guiddines that defined a Jew as a person born to a Jewish
women or converted to Judaism according to the Halacha. However, in 1969 the controversy
erupted again, when in the Shdit case the Supreme Court of Justice overruled the 1959 directive.
Benjamin Shdit, an Isradli Jew married to a non-Jewish woman, had petitioned the Supreme Court
to order the Minigry of Interior to register their children as Jewsin the population registry. Ruling in
his favor, the Court adopted a secular and subjective definition of membership in the Jewish people
(see Richmond 1993:106-8). Although the Shdit decision did not involve the Law of Return
directly, it had important ramifications for the further development of the latter. It precipitated a new

cadition crigs, when the Nationd Rdigious Party indgsted on bestowing the religious definition of
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Jawishness with gatutory status through itsincluson in the Law of Return (Samet 1985). This
demand was met in an amendment to the Law of Return passed by the Knesset in 1970.

The 1970 amendment introduced two important changes in the law that would have
sgnificant effects on the ethnic character of immigration and on the political controverses
surrounding the Law of Return during the 1990s. An obvious compromise between rdligious and
secular factionsin government and parliament, one of the changes restricted the definition of
membership in the Jewish people for the purposes of immigration, while the other expanded the right
of immigration aso to family members of Jews that were not deemed Jewish according to religious
law. A Jew was defined, largely according to religious law, as“...a person who was born of a
Jawish mother or has become converted to Judaism and who is not member of another religion.”
But this redtrictive test was accompanied by an expangve rule extending the rights of a Jew under
thisand other laws (e.g., Nationdity Law) to “...achild and a grandchild of a Jew, the spouse of a
Jew, the spouse of a child of a Jew and the spouse of agrandchild of aJew...”?* Epitomizing ther
expansve thrug, these rights were extended to family members of a Jew whether he or she was il
dive or not, and whether he or she had immigrated to Isradl or not. The main argument to judtify the
extenson of immigration rights to Halachic non-Jews was to avoid the separation of mixed families
with both Jewish and non-Jewish members,

It issafe to assumethat in 1970 government and legidators did not fathom that twenty years
later Israel would become an atractive country for non-Jewish immigrants, and that the Law of
Return, the main manifestation of the Jewishness of the state, would paradoxically become a front-
gate of entry and automatic citizenship for significant numbers of non-Jews. In any case, the
extension of immigration rights to non-Jews did not cause sgnificant politica debate and controversy

a the time (Rubingtein 1976:165), despite the usud oppogition by the religious partiesin the
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Knesst. The parliamentary debate concentrated rather on the broad political significance of

induding arestrictive Halachic test of Jewishnessin a state's secular law.?

Subjective and Objective Tests in Germany

According to the Federd Expdlee Law of 1953, there are two criteriafor being
acknowledged as an ethnic German immigrant: one had to be an expellee (Vertriebener) from the
enumerated eagtern territories, which included the “resettlers’ who were not in fact expelled but
deemed to suffer from repression; and one had to be either German citizen or of German origin
(Volkszugehoerigkeit). The link between both is that one had to have suffered “ expulsion pressure’
(Vertretbungsdruck) for one' s Germanness. While without expulsion pressure one could not be a
resettler, adminigtrative practice, sanctioned by decisons of the Federal Administrative Court
(FAC), cameto define the former in the widest possible sense. Thiswas formadized in the Expulsion
Pressure Guiddlines of 1986, which state that “the oppression (Bedrueckung) of Germansin the
resettlement territories continues to exist, (and) is generaly presumed to be the essentid cause for
leaving...and not to be individually examined.”*® According to an influentiadl FAC decision of 1977,
Bedrueckung was dready congtituted by the “ solitarization” (Vereinsamung) of those who were
|eft behind in the expulsion territories after the latter became largely depopulated by Germans®* This
made the “expulsion pressure’ criterion al but meaningless, because “ solitarization” could dso be
seen asaresult of ethnic-priority immigration itsdlf.

Expulson pressure thus being effectively neutrdized as a slection criterion (no one from the
enumerated eagtern territories and states could fall in this regard), al the weight cameto last on
determining the “ Germanness’ of the gpplicant. This was easy for those who were Germans

according to the 1913 Nationdity Law, that is, the inhabitants of the former German eastern
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territories or their descendants (even if they were ethnically davic, and subsequently Polonized via
so-called “verification procedures’ between 1945 and 1951) (see Alexy 1989:2851). It was more
difficult for non-citizens, whose Germanness had to be established through the ethnic route of
Volkszugehoerigkeit. Article 6 of the Expellee Law ligs two conditions for being ethnicaly
German: the subjective component of a*“confesson” to German peoplehood and the existence of
objective markersto “affirm” this confesson, such as descent, language, education, and culture. As
the critics of ethnic-priority immigration never failed to mention (eg., Otto 1990:25), this definition
of ethnic Germanness was copied dmost verbatim from a 1939 Nazi ordinance, by means of which
parts of the populations in the conquered eastern territories were to be “ Germanized” >

There was nothing in the German case like the extreme oscillation between subjective and
objective recognition criteriain the Isragli case; ingtead, the German logic of subjective and objective
testsis additive rather than subgtitutive. The 1980 Guiddinesto Implement Article 6 of the Expellee
Law (henceforth “Ethnicity Guidelines’) date that subjective and objective components were “two
Separate and independent legd presuppostions’, both of which had to be fulfilled in order to be
recognized as ethnic German (quoted in Liesner 1988:78). The Guiddines further explicate, in
excruciaing detall, what counts as “confesson” and what are “ affirmation marks.” However, this
doesn't make each of these criteriaany less muddled. “ Confesson” is not bona fide self-
identification asin the Israeli case, but dependent on their verifiable perception by third parties
before the end of the war (after 8 May 1945, the beginning of the officia mass expulsons,
confessions were deemed to be too exacting on the gpplicant). In fact, the function of “confesson”
in the recognition procedure was to make sure that the respective gpplicant had been persecuted for
his or her other-perceived Germanness; accordingly, “confesson” took on arather objective

dimension. A confession could be given ether as “explicit declaration” (e.g., in the census, passport
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goplications, school enrollment, or the military draft), or in terms of “conclusive behavior”.
Regarding the second route, Article 2.3.2 of the 1980 Ethnicity Guidelines ates that “the public use
of German language and the tie to German culture point to a confession to German peoplehood
(Volkstum).” % Strictly spesking, this rendered the distinction between subjective and objective
recognition criteria obsolete, because objective criteria were used to determine subjective ethnic
Germanness.

A second curiogity of “confession” isthat it could be inherited, even into the third
generation. Thiswas within the logic of genedogica German nationhood (and sanctioned by Article
7 of the Expellee Law), but patently againgt the common-sense meaning of what a*“confesson” is.
Accordingly, the expellee authorities and courts in the 1980s had to evaduate the subjective
Germanness of an gpplicant by eva uating the subjective Germanness of hisor her parents or
grandparents in or before 1945. An adminigrative judge criticized such practice as “beyond the
limits of judticigbility”, in effect reducing this part of the examination to the “non-verifigble assartions
of the respective applicant for expellee satus’ (Alexy 1989:2858). In this sense, the subjective
“confesson” test was in the end reduced to bona fide salf-identification, asin the Isradli case.

Particularly ddlicate was the handling of Jewish gpplications for ethnic German datus. After
al, the Nazi modd for the Expellee Law's ethnic German clause (Article 6) had Stated that “persons
of species-dien (artfremden) blood, especialy Jews, can never be German Volkszugehoerige,
even if they have so far consdered themselves as such” (quoted in Otto 1990:25). Accordingly, the
1980 Ethnicity Guidelines contain a section on how to determine the “confession of Jewish
goplicants” It sates that membership of ardigious community is“neutrd vis avis peoplehood”
(volkstumsneutral), which means that Jews also could have been confessing Germans?’ For

obvious reasons, their confession “deadling’ was moved back from 8 May 1945 to 30 January
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1933, the day when Hitler was elected Reichskanzler. Asking Jews also for a* confesson” was, of
course, commanded by the Expellee Law. However, it created specid difficulties, not only because
a Jawish confession was even further back in time, and thus more difficult to prove. Inthe
multinationd territories of south-eastern Europe, where many Jewish gpplicants for ethnic German
gatus were coming from, Jews were themsdves consdered a nationd minority, and—asin
Romania—one that was an officid census category. According to the 1980 Ethnicity Guidelines, a
Jawish as againgt a German census entry forfeited one' s German confession clam. Because of the
exigence of Jewish minoritiesin Romania, the expdlee offices and adminidrative courts seemed to
have put more exacting confesson standards on Jews than on non-Jews. In one case, a court even
consdered the enroliment in a Jewish theological school as an indicator againgt confession.
Furthermore, many of the ethnic German associations in these territories, participation in which
counted as confession, were anti-semitic and Nazi-oriented, and it would be a Strange thing to ask
Jaws to have been part of that. All thisindicated that for Jews it was not only more difficult, but dso
made more difficult by the expellee authorities and administrative courts, to prove that they were
confessing Germans.

In 1981, the Federd Congtitutional Court ruled on a number of Jewish gpplications for
expellee status, which had been rgected by adminigtrative courts because they dl had falled the
“confession” test.”® This rule, which reingtated the Jewish daims, wiped out the previous gtrict
Separation between subjective and objective recognition criteria. Referring to the intentions behind
the making of the Expellee Law, the Court established that ethnic Germanness was at its heart a
matter of subjective confesson. The objective “affirmation marks’ had only a* complementary”
function in establishing this confession. But this meant that the existence of objective marks could be

seen as “evidence’ (Indizwirkung) for a subjective confession, if the latter could not be determined
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otherwise. This evidentid nexus gpplied especidly to gpplicants from the multinationa states of
south-eastern Europe, and to Jews, for whom because of the bigger time gap “the threshold for
proving the confession to (German) peoplehood must not be set too high.”* This landmeark rule
changed the bal ance between subjective and objective componentsin the determination of ethnic
Germanness in degply ironic ways. in the name of establishing ethnic Germanness as essentidly a
matter of subjective confesson, it upgraded the role of the objective “ affirmation markers’ as
“indicative’ of this confession, while downplaying the role of an independent subjective confesson

test.

Liberal and Restrictive Challengesin the 1990s

In the 1990s, both Jewish and ethnic German immigration came to face serious socid and
politica chalenges. The externd causes for this are Smilar, the removd of exit restrictionsin the
declining communist sates of Eastern Europe and the Soviet Union. This greetly increased the
number of ethnic claimants, many of whaose veracity appeared rather dubious. In response, there has
been adud “liberd” and “redtrictive’ chalenge to ethnic-priority immigration in Isragl and Germany
dike. The existence of aliberd chdlenge sets ethnic-priority immigration apart from “norma”
(labour, family, or refugee) immigration, opposition to which has been redtriction-minded only. The
liberd chdlenge to ethnic-priority immigration articulates the points of view of other migrant or
minority groups disadvantaged by, or in repect to, the priority policy. By contrast, the redtrictive
chdlenge articulates the point of view of (certain groups among) the mgority population, which sees
itself threatened by the cultura and economic consequences of immigration. In the specific case of
ethnic-priority immigration, the redtrictive chalenge is either premised on (asin Germany) or directly

tackles (asin Isragl) a questionable veracity of daimsfor co-ethnicity. This questioning entails the
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cognitive and evduative trandformation of “returning” co-ethnicsinto ordinary “immigrants’. While
the dudity of liberal and regtrictive chalenges has been the same, the nature of the redtrictive
chdlenge has been rather different in both cases consdered here: religiousin Isradl, populist in
Germany. However, the mgor difference has not been the kind of restrictive chalenge posed, but
the oppogite outcomes: the resilience of Jewish immigration in Israel, and the closing down in

principle of ethnic German immigration in Germany.

Reslliencein Israel

While still supported by alarge mgority of the Jewish population in Isradl (64 percent
according to arecent survey),* the Law of Return came under significant pressures during the
1990s. This pressure emanated from two opposte ideologica sources. The first objects to the
notion of Isragl as a Jewish state, proposing instead a non-ethnic definition of the polity. The second
chdlenges the (de facto) expangve secular definition of the Jewishness of the state, offering insead a

more restrictive, ethno-religious conception of membership.

The Liberd Chdlenge. The thrust of the liberd chdlengeisto bring out the fundamenta

contradiction in the self-definition of Isragl as both a Jewish and a democratic Sate (see Rouhana
1998; Yiftachd 1992), targeting the Law of Return as amgor expression of the ethnic character of
the gate. In Israd, the liberd chdlenge builds on a minima sense of civic dateness, with ardigious-
culturdly neutrd, plurinationd state asthe god. In contrast to Germany, there are no significant
political actors pursuing the condtitution of amoreinclusve, ethnicaly neutrd Isragli nation.

Tdlingly, the Isradi liberd chdlengeis mainly, though not exdusvely, articulated by the politicd and
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culturd dites of the Pdestinian population in Isradl. For example, the celebrated Paestinian writer in
Hebrew language, Anton Shammas, denounced the Law of Return asa“racist law” (1988:49).
According to Shammas, the Law of Return may have been judtified in the immediate wake of the
Holocaust and if gpplied to persecuted Jews, but the indiscriminate granting of immigration rights to
every Jew in the world was surely indefensible today (Shammas 1988, 2000). In addition,

Pd estinian members of the Knesset have recently picked up the notion of “agtate of dl its citizens”
questioning and chdlenging the ethnic character of the Isradli Sate and its excluson of the Pdegtinian
minority. In this context, the Arab palitical parties openly raised the demand to abolish the Law of
Return. Their basc clam isthat aslong as the definition of Israel as a Jewish state stands, with the
Law of Return asits key symbolic and ingtitutiona component, this State cannot be regarded asa
genuine democracy. For example, Knesset member Azmi Bishara, chairperson of the (Arab)
Nationad Democratic Alliance party, characterized the Law of Return as adiscriminatory law thet
should be revoked,* seeing this as a necessary step towards the de-Zionization of Isradl and its
transformation into a liberd-democratic sate which is founded on non-ethnic, civic principles of
membership (in Shavit 1998).

In order to highlight the discriminatory character of the law, Palestinian leaders often contrast
theright of return granted to Jews with the disma Stuation of the Pdestinian refugees. In sharp
contrast to the unrestricted immigration of Jews, the Palestinian population displaced and expelled
during the 1948-49 War was never dlowed to return to their homeand by the Isradi state (see
Addah 1998). This comparison is drawn by Knesset member Taab El-Sana from the United Arab
Ligt: “If the Jewish people have the right, according to the Law of Return, to come to the State of

Isradl, and this on the basis of a historica claim from 2,000 years ago, why isthisright denied to
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those Palestinians who were forced to leave their towns and villages, not 2,000 years ago, not 1,000
years ago and not 100 years ago, but only 51 years ago?’*

The liberd critique of the Law of Return has recently been adopted by “post-Zionist” Jews.
Pogt-Zionism, while origindly an intdlectuad and academic preoccupation, has gained consderable
public attention, particularly through its popularization in the media. It damsthat the Isradi date
should cease to be defined according to ethnic principles, and be transformed into a“norma” libera
democracy based on the notion of ethnically neutra citizenship (see Ram 1999). Pogt-Zionism does
not necessarily rglect Zionism in toto. Rather, it reducesthe latter to a historica stagein the
dynamics of |sradli state and society that now should be surpassed. Like other Zionist notions, the
principle of unrestricted and exclusve Jewish immigration dso is viewed by many pos-Zionids as an
anachronism that impedes the trandformation of Israel into a democratic state of dl its citizens.
Hence they urge the abolishment of the law (Silberstein 1999:8, 123). Post-Zionist ideas are dowly
sanking into the liberal wing of Zionigt parties. For ingtance, Knesset member Zahava Ga-On from
Meretz, a“left-wing” Zionist party,® stated: “It is possible to Sincerdly recognize thet in the Law of
Return there are dso racist dements, because it is based on origin and membership in agroup... It
isalaw that discriminates between those that want to immigrate to Israel and dso between Jewish
and non-Jewish citizens”* Interestingly, she proposed a German-style restriction of the right of
return as gpplying only to Jews suffering persecution, and to establish a“normd law of immigration
such asthose existent in Western countries’ for non-persecuted Jews.

There is no doubt that the liberd critique of the Law of Return is a the moment very wesk
paliticdly, and the likedlihood that it will affect abasic changein Israd’ s ethnic migration regimein the

foreseedble future is extremedy low. Y &, the very gppearance of this chalenge and its growing
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legitimacy reved the emergence of cracksin the ideologica foundations of the ethnic character of the

lgadi date.

The Redrrictive Challenge. The redtrictionist attack on the Law of Return aso emerged during the

1990s, as aresponse to the ethnic compaosition of the large immigration wave from the Soviet Union
and its successor states.* Due to the 1970 amendment in the Law of Return that made non-Jews
with family tiesto Jews digible for immigration and automatic citizenship, nearly 20 percent of the
immigrants arriving between 1990 and 1994 were Halachic non-Jews (Tolts 1997:150). The
proportion of non-Jews even increased condderably in following years (DellaPergola 1998:86). The
Minigter of Diaspora Affairs, Michag Mechior, reported that among the 1997 immigrants 45
percent were non-Jews, anong 1998 immigrants the share of non-Jews further increased to 53
percent.®’” Based on figures published by |sradl’ s Central Bureau of Statistics in 2000, roughly
300,000 of dl immigrants arriving in the country during the last decade were registered as non-
Jews.®® An unknown, but probably large number of them are non-Jews not only according to the
halachic definition, but dso according to their religious and ethnic slf-identification.

The growing numbers of non-Jewish immigrants were viewed by severd segments of |sradli
society, especidly (but not only) the ultra-orthodox religious circles, as a severe threat to the Jewish
character of Isragl. This concern was firgt raised in 1990, just one year after the beginning of the
new immigration wave. The then Minigers of Interior, Arye Deri, and of Immigration and
Absorption, Yitzhak Peretz, both from the ultra-orthodox Shas Party, proposed to change the law
to reduce the number of non-Jewish immigrants® Other ministers and Knesset members from the
ultra-orthodox parties explicitly depicted the non-Jewish immigrants as athreet to Isradl’s

exigence.®® Even some members of Zionist secular parties expressed concern about the future of the
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Jewish definition of 1sradl.** The print media aso became involved in the mounting campaign for a
more restrictive immigration policy. For example, an opinion article in the Jerusdlem Post stated:
“Hasthe Law of Return, Zionism's ultimate indrument for the ingathering of the exiles, inadvertently
become a mechaniam for the creeping de-Judaization of Israel? The answer isyes, and thereforeit is
time, das, to amend thelaw. [...] lronic, is't it? A Zionist cornerstone, out of contral, is
contributing to the diminishment of |srad’s Jewish character.”*

Up to now, however, dl atemptsto limit the immigration of non-Jews have failed. In order
to understland why, one must consder the weight of the arguments mustered in defence of the law,
which—in the order presented here—make reference to the Holocaust, demographic fears, and the
risk of a cataclysmic (restrictive-cum-libera) challenge to the Law of Return as such. Thefirgt line
was to frame the digibility criteriain the Law of Return as aresponse to anti-Semitic ideology in
generd, and to Nazism in particular. In order to legitimize the granting of immigration rights and
automatic citizenship to the non-Jewish grandchildren of Jews, many of the supporters of the Law of
Return in its present form link it to the definition of Jewishness practiced by the Nazi regime during
the holocaudt. For instance, an editoriad opposing any changein thelaw clams. “Providing a safe
haven was our raison d’ etre. But now we are consdering changing the message. And the dangers
inherent in doing S0 are vast. Legidators beware. . .(N)othing could be more immora than for the
Jewish ate to deny a home to the same category of Jew that Hitler wanted to exterminate.”*
Smilaly, the Minigter of Immigration and Absorption, Yagl Tamir (known in academic circles for
her work on “libera nationalism”), declared in the Knesset: “There are reasons for the definition of
Jawighness and the definition of who is entitled to immigrate under the Law of Return. They derive

from Jewish history. They are not disconnected from the Jewish past, from the persecutions of Jews.
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The gate of Isragl was established as ashelter ... for the Jewish people as they were defined, to our
regret, by their persecutors in the Diaspora, and not as they were defined by the Halacha.” **

A second argument raised by the defenders of the Law of Return inits presently expansve
verson relaes to the demographic functions of immigration within the context of the Isradli-
Pdegtinian conflict. As Lugtick (1999) pointed out, to maintain the demographic advantage over the
Pd estinian minority—whether in the whole “Land of I1srael” (including the occupied territories) or
only within the State of Isradl’ s recognized borders—has been the main reason for the unwillingness
of most political forcesto amend the law in aredrictionig direction. In this vein, Knesset member
Moshe Arens, aformer Minister of Defence and of Foreign Affairs from the Likud Party, explains
his oppogtion to limiting the number of non-Jewish immigrants from the former Soviet Union: “I’'m
afraid that if we accept the proposa of Knessat member Halpert [to redtrict the eigibility of non-
Jawsg], ...we might put at risk the Jewishness of the state, because today we have 20 percent of
Arabsin the country. The naturd increase of the Arab population is higher than the naturd increase
of the Jewish population...(I)f we don’t succeed in increasing the percentage of Jawsin the
population, in not too many years we will face a huge (demographic) problem.”*® Expressing a
mainly secular notion of membership in the Jewish people, the defenders of Halachic non-Jewish
immigration for demographic purposes hold that the newcomers would eventudly be integrated,
formdly through converson to Judaism, and substantialy through their participation in centra
Jewish-lsradli ingtitutions, such as the educational system and the army.*°

The third line of reasoning by the opponents of restricting the law is interestingly connected
with the libera chdlengeto the Law of Return. The late Prime Minister Barak declared, not only that

the Law of Return should not be changed, but dso that he would not permit any discusson of it in

the cabinet.*” This stance is driven by the fear that an amendment in the law limiting the digibility of
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non-Jews, or even adiscussion of such an option, might open the “ pandora s box” of athorough
public debate on the principle of ethnic-priority immigration as such, enlarging the politicd
opportunities also for the liberal chdlengersto the Law of Return. Thisisintimated by the Minister
of Immigration and Absorption, Yad Tamir: “(W)e would throw oursdvesinto avery painful and
unnecessary debate, in which the claim will be raised—that | do not want to see raised—that the
Law of Return should be abolished completely.”*®

To sum up, the chdlenge to the Zionigt principle of Jewish-priority immigration, whether
from aliberd or from ardigious-restrictionist perspective, hasfaled so far. Y e, the public debate
on the Law of Returnisin motion. The emergence of this debate, triggered by the ethnic
compostion of the immigration wave from the former Soviet Union, shows more generdly the
gradud eroson of Zionist hegemony in Israd and the growing poalitical power and increesangly
confrontationd poalitics conducted by the Pdestinian minority. Should the nationd conflict with the
Pdegtinians and the Arab countries come to an end (admittedly an uncertain outcome for the time
being), the controversy over the ethnic character of the Isragli state and the tensions between ethnic
and civic components in its definition of membership are likely to exacerbate. Then, with the
weakening of the “demographic imperative’, the political space for the questioning of Jewish-priority

immigration, from both liberd and regtrictive perspectives, would widen sgnificantly.

Demisein Germany

Between 1950 and 1987, about 1,4 million resettlers were admitted to the Federal
Republic, an annud trickle of just 37.000. Low numbers kept German ethnic-priority immigration
outsde the public limelight. This aoruptly changed in 1988, when due to the liberdization of Eastern

Europe and the Soviet Union the number of admitted resettlers skyrocketed, to about 220.000 in
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that year alone. Between 1988 and 1997, atota of 2.2 million resettlers were admitted—which is
amost double as much asin the preceding four decades (Muenz and Ohliger 1998).

Asinthelsradli case, escdating numbers of ethnic migrants created pressures on the
underlying policy. In asecond pardld to the Isradli case, these pressures originated from both libera
and redtrictive positions. Asin Isradl, the libera chalenge spoke on behdf of those migrants and
minorities who were disadvantaged vis avis ethnic migrants, in this case asylum-seekers and the
guestworker immigrants. However, the redtrictive chalenge was different in kind. There could not be

an ideologicd chalenge and concomitant pleato return to the origind spirit of Germany’s*Law of
Return,” because the rationde of this policy—mastery of the consequences of the war—was smply
no longer vdid. There was no origind spirit to recapture. Witnessthat, in contrast to Isradl, an
equally doubtful veracity of claims for co-ethnicity was generaly presumed,* and did not trigger
cdlsto admit only “true’ ethnic Germans. Instead of an ideologica chdlenge, Germany’ sredrictive
chdlenge was a populist chalenge, in which the economic and socid privileges attached to expellee

satus lost their public support. The populist chalenge moved the center-right government toward a

gradud retreat from ethnic-priority immigration.

The Liberd Chdlenge. Just about the time when the center-right government elevated the reception

of ethnic German resattlersto an “act of nationa solidarity” (Chancedlor Kohl, quoted in Levy
1999:132), the same government responded to a swelling number of asylum-seekers by trying to
renege on the condtitutiond asylum right, as guaranteed by Article 16 of the Basic Law. Thisinequity
was doubly scanda ous, because both asylum-seekers and the resettlers (who were officidly
assumed to suffer from “expulson pressure’) were notiondly “refugees.” However, how could

resettlers from post-communist Poland, Hungary, or Romania still be subject to “expulsion
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pressure,” when according to the new “safe country of origin” rule in asylum policy the same dates
were officidly labelled “free of persecution” (verfolgungsfrei), so that asylum requests by people
originating from these states were generdly denied? The contradictory trestment of both types of
“refugees’ was firgt attacked by aleading SPD politician, Oscar Lafontaine. Caling the center-right
government’ s preference for ethnic German over non-German refugees “Deutschtuemelel” (an
intrandatable term denoting ethnic nationalism), Lafontaine declared: “| have certain problemsto
admit German-origin people in the fourth and fifth generation, while coloured people whose lifes are
at risk are rgjected.”*® Chancelor Kohl, known externally for his commitment to unifying Europe but
on the domestic scene along-standing proponent of an resuscitated ethnic sense of national
community, derided this statement as “disgusting,” and he reviled the Germans would be a“mordly
deprived people’ if they did not stand by their “compatriots.”**

Asin lsrad, thiswas a struggle between liberal and ethnic interpretations of the German
date, the liberds ralying around the defense of the condtitutiond asylum right (Article 16), the
ethnics pointing to the commitments enshrined in the Badic Law’ s ethnic German expellee dause
(Article 116). A firg difference, however, was that the commitment to asylum-seekers was an
abgtract human rights commitment, directed at people outsde Germany’ sterritorid and nationd
boundaries, whereas the Isradli liberds' reference to disadvantaged Pdestinians meant a group that
was not only within the state' s borders but consdered its territory their ancient homeland, much like
Jaws did. In thisregard, the structurd equivdent to Paestiniansin Isradl are the descendants of non-
European guestworkers (especidly Turks). They were kept out of the citizenry by archaic citizenship
laws that favoured the resettlers, even though the latter were without any concrete ties to German
society. This was a much more powerful comparison, because it pointed to a discriminated group in,

rather than outsde, society. Cdling those Polish, Russan, and Romanian newcomers “ Germans who
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want to live anong Germans’ (Liesner 1988:3), while cdling those who were born and raised in
Germany “foreigners,” showed in extremis the obsoleteness of the ethnoculturd idiom. Liberd
chdlengers of ethnic-priority immigration, in fact, were drawing references both to disadvantaged
asylum-seekers and guestworker immigrants. If the asylum-seeker reference was more prominent,
thiswas smply because this was the largest migrant group in the early 1990s, singled out by the
resettler-friendly center-right government for restrictive measures.

The notion of Deutschtuemelel and the inclination of the German libera chdlengeto
associate the conservative government’ s ethnic-return policy with the Nazist “Heimrins-Reich-
Politik”, which had abadis in some questionable administrative practices,* indicates a second
difference to the Israeli case—the obvious deegitimation and decline of an ethnocultura
understanding of nationhood. Postively phrased, the German liberd chdlenge to ethnic-priority
immigration could rely not only on aminima sense of civic Sateness, based on the procedurd logic
of representative democracy and lega universaism, but dso on athicker sense of civic nationhood,
according to which it has become anachronigtic to define Germanness on the basis of ethnic
genedogy (for details see Levy 1999). This made the German liberd chdlenge potentidly much
sronger than its Isradli counterpart, which remained limited to afew (Arab and “post-Zionist”)
fringe voices, outsde the political and societd maingream.

At the discoursve levd, the German liberd chdlenge came in two variants. One was to
condder resettlers as just one of severa immigrant groups, and to cdl for acomprehensve and self-
declared “immigration policy” to take care of dl of them. Asa Green MP put it, “resettlers are
immigrants and refugees, independently of their ethnic origins”>® Another variant was to take Sides,
particularly with asylum-seekers againg resdttlers, asin the Lafontaine response. Behind these

responses were different images of resttlers. as what they were, a sociologicd minority, like
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asylum-seekers eager to escape poverty and state-breakdown; or as what they were made to bein

officid discourse, co-ethnics, and thus unloved rdlics of ethnic nationhood.

The Redrrictive Chalenge. In the context of a center-right party codition in power during most of the

1990s, the redtrictive chdlenge had to be more immediately effective than the libera chdlengeto
ethnic-German immigration. Its focus became the economic and socia benefits bestowed on ethnic
newcomers by the state. The Expellee Law of 1953, the legd basis of ethnic-priority immigration,
wasin thefirg asocid integration law, which provided along list of postive discriminaion
measures. Elderly resettlers, for instance, received fictiondly wage- and employment-based
pensions that equalled, sometimes even exceeded those of comparable native Germans, even though
they had never worked in Germany and thus had not contributed to the socia security fund.> “Who
has lost his home and property because of his Germanness may well expect that the great insurance
community of West Germany will compensate him for this” said the respongble minister during the
crafting of the Expellee Law.>® This reasoning may have been appropriate in early 1953, when the
number of resettlers was down to atrickle of 4.000 per year. It was anachronistic when more than
20 times as many arrived in 1988, with arather lesser sense of obligation on the part of West
Germany’ s “ great insurance community.” In addition, there was preferentia access to public
housing, immediate unemployment benefits (based on qudifications and the type of work performed
before resettlement), compensation for lost property according to the Equdization of Burdens Act
(Lastenausgleichsgeset?), subsidized loans for furnishing gppartments or opening businesses,
preferentid hiring (employers who hired resettlers were reimbursed fifty percent of employment

costs), even lower car insurance rates (see the entire catalogue in Otto 1990:193-208).
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Agang the backdrop of increasing mass unemployment and dimming welfare benefits for
natives, the horn of plenty showered over the resettlers had to stir massive resentment and socia
envy. By 1990, over 80 percent of the public wasin favour of restricting ethnic immigration, which
was deemed by most to be economicaly rather than ethnically motivated (Levy 1999:143). Pushed
by the recent successes of the far-right Republikaner party, which wasthe first to scanddize the
privileges for ethnic resettlers, even the Bavarian sster party of the ruling CDU, the CSU, darted
campaigning againgt overly generous pension schemes for resettlers (Puskeppelait 1996:112).

In response to the dramatic collgpse of public support for ethnic German immigration, the
center-right government quickly retreated from itsinitid gpproach to make the newcomers' swift
integration a 1950s-style “nationd task.” Just one year after passing an ambitious Specid
Programme for Integrating Resettlersin 1988, the focus shifted toward keeping resettlersin their
places of origins, by means of development aids and securing in situ minority and self-government
rights (Puskeppd et 1996:104). For those dill bent on immigrating, a series of laws has been passed
since 1989 to make this both less lucrative and more difficult. The Integration Adjustment Act of
January 1990, among other things, replaced wage-based unemployment benefits with a stlandardized
and more modest “integration money”, limited to one year. The interior minister saw thisasa
response to populist pressure: “(P)ossible irritations among the native population about
the...favouritism of Aussiedler...are counteracted” (quoted in Levy 1999:167). Six months later, the
Resttler Reception Law, in acopy of the British “entry clearance’ system, shifted the application
procedure to the countries of origin. This amounted to an unofficid quota system (and approximation
of ethnic-return to “norma” immigration), dmaost having the number of admitted resettlers, from

400.000 in 1990 to 220.000 in 1991.
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The redtrictive trend culminated in the Law on Settling the Consequences of the War
(Kriegsfolgenber einigungsgeset?) of 1993, which phased out dl specid laws deding with war
consequences, thus sgndling the officid end of the postwar period. Thislaw was acompromise
between the ruling CDU and the oppositiond SPD. The SPD wanted to put an end to ethnic
German immigration as such by means of a“fixed day” (Stichtag), after which no further
applications were to be accepted, arguing that after the liberaization of Eastern Europe there was no
longer any “expulson pressure.” On the other Sde, the CDU rgected such a“fixed day” rule, but
interestingly with the defensive argument that the resulting “exit panic” would further increase rather
than decrease ethnic immigration (Alexy 1993)—the wish to decrease ethnic German immigration
had evidently become consensua by then. There was particular bite to the SPD demand, because
the parliamentary opposition’s consent was needed for the center-right government’ s plan to curtall
the condtitutiona asylum right. In the so-called Asylum Compromise of December 1992, the SPD
gavein to regtrict asylum, but only at the price of restricting ethnic German immigration.*
Accordingly, the Kriegsfol genber el nigungsgesetz, which (among other things) redizesthe
Aussiedler component of the Asylum Compromise, bears the mark not only of the restrictionist, but
dso of theliberd chdlenge to ethnic-priority immigration.

The crucid novelty of the new law isto deny the Status of resettler to adl persons born after 1
January 1993. This means that ethnic German immigration has in principle come to an end. For
those il digible to gpply, the procedure has been fundamentdly reshuffled. Firg, thereisnow a
forma quota restriction of 200.000 admissions per year (reduced to 120.000 in the late 1990s).
Secondly, except for gpplicants from the former Soviet Union, the existence of expulsion pressureis
no longer presumed, but to be proved by the applicant. Thirdly, the criteriafor

Volkszugehoerigkeit have been tightened for applicants born after 31 December 1923. In the
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revised Article 6 of the Expellee Law, the proof of descent has been upgraded to a third separate
recognition criterion, next to the subjective confesson and objective affirmation-mark tests.
Moreover, the confesson hasto be present in the gpplicant him- or hersdlf; it can no longer be
inherited from parents or grandparents. Findly, “language’ is now the key objective affirmation
mark, prior to “education” and “culture.” Thislast change, innocent asit seems, marks a
fundamentd departure from previous recognition practice, in which the very absence of German
language skills was taken as Sgn of oppression and forced assmilation, and thus held in favor of the
ethnic damant.

The centrdity of language for being recognized as ethnic German has been affirmed in a
1996 landmark rule of the Federal Adminitrative Court.>” The court argued thet thereisa“ close
interna connection” between language, on the one hand, and education and culture, on the other
hand; someone whose mother tongue was Russian “normally belongs to Russian culture,” and thus
could not qudify as ethnic German. Thisimportant rule, which came to legitimize the introduction of
very tight language tests in the admission procedure, aso implies aredefinition of ethnic Germanness.
Someone, like the Russian plaintiff in this case, who descended from an ethnic German mother (who
in fact dready lived as resettler in Germany) and whose “confesson” to German peoplehood was
not in question, il did not qudify as ethnic German because he was “incapable of conducting a
smple conversation in German language.”>®

The new centrdity of language competenceislessthe result of anew vison of ethnic
Germanness than of the mundane need to better “integrate’ ethnic migrants. This stresson
“integration” as such is difficult to reconcile with the officid logic of “returning” co-ethnics.
Regarding its recognition function, harsh new guiddines stipulate that the language test, obligatory

since 1996, cannot be repeated, because its purpose is the “determination of astatus.” 1n 1996/7,
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over onethird of Russan gpplicantsfaled the individud language test and thus once and for dl
forfeited their chances to be admitted as resettler. At the same time, the German government
generoudy finances German language classes in Russa, which are currently attended by over
100.000 potentid resettlers. This showsthe “integration” concern behind the mandatory language
test—the German government Smply wants to make sure that resettlers are not subject to
“integration” problemsin Germany. Making language competence the key to admisson amounts to
conceding the obsoleteness of “ethnic return” migration. The new language policy is contradictory
a0 in asecond respect: if its officia purposeis “determination of agtatus’, why does the
government help to create this status by means of subsidized language classes? As Muenz and
Ohliger (1998) indicate, the language classes could have the “unintended effect” of increasing rather
than decreasing the number of potentiad claimants. However, this unintended increase is bound to be

short-term only, because there cannot be ethnic Germans born after 1992.

Conclusion

The firgt objective of this article was to provide andytica descriptions of an immigration policy that
selects newcomers according to putative co-ethnicity. One common feature of such policiesisto
force the sate into the difficult business of checking individua identity dams—interestingly, not
unlike asylum policy, in which individua biographic cdlaims are the subject of an excruciaing
recognition procedure. We showed that these classificatory practices by states are not determined
by afixed sense of “identity”, but instead are moldable, subject to conflict, and injected with a heavy
dose of political exigency. In Isradl, the question “Who isa Jew” has been anything but clear, and

the digibility criteria of the Law of Return have been the stake of permanent conflict between secular
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and religious undergtandings of Jewishness. In Germany, the most recent emphasis on language in
determining ethnic Germanness is entirely the result of political exigency. It responds to the oddity of
sociologicd non-Germans entering as officid co-ethnics, which had brought up the public againg the
policy and has found concrete manifestation in obvious problems in socidly integrating the latest
wave of Spaetaussiedler, particularly from ex-Soviet Eurasa (e.g., Dietz and Hilkes 1994). If the
government dill inggtsthat its language test is (a non-repestable) determination of a Satus, and thus
reflective of (its view of) ethnic Germanness, it dso admits that this satus is more the result of its
own policy than of primordid ethnic Germanness.

Thisindicates a second feature of immigration policies based on co-ethnicity: the production
of ethnicity by the very policies that are meant to presuppose and to passvely regigter this ethnicity.
This paradox is dso known from affirmative action palicies in the United States, in which preferentid
race quotain college admission or public employment provide an incentive on the part of individuas
for identifying dong “minority” lines (see Ford 1994). The recelving state' s production of ethnicity is
amplified by some objective demographic features of the sending regions. The pool of applicants for
ethnic German or Jewish datus in Eastern Europe and the former Soviet Union is anything but
sharply bounded; ingtead, it is characterized by high degrees of intermarriage and cultural and
linguitic assmilation with their loca environments (see Muenz and Ohliger 1998). It istherefore not
far-fetched to assume that not “red” but the “officid” ethnicity of the Sate is driving this Srangely
“non-Euclidian” immigration, in which “outmigrations may increase rather than decrease the
reservoir of potentia ethnomigrants’ (Brubaker 1998:1053). There is athin line between fabricating
the requisite ethnicity and exhausting the wide opportunities provided by the sate—the German
government-financed language courses in Russa quite literally help produce the co-ethnics thet are

then subjected to a (paradoxicaly language-centered) status test. Unfortunately, thereisalack of
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reliable data on this cregtion of ethnicity by the Satus-granting date. A rare sudy of the Stuation in
the Russan city of Brest showed that the Sze of the sdlf-declared Jewish population doubled
between 1989 and 1996, the precise moment of heavy out-migration of Jewsto Israel and Germany
(quoted in Muenz and Ohliger 1998:42-43, fn.41).

A third feature of ethnic-priority immigration policiesis their susceptibility to a“liberd”
chdlenge, evenin proverbidly ethnic sates like Israel and Germany. Thisis because such policies
conflict with condtitutive principles of liberal stateness, such as public neutrdity and equdity (see
Dworkin 1978). At the academic levd, liberds have usudly argued in favour of open borders
(Carens 1987), and a policy that makes closed borders more permeable for some should not further
incense them—if those “some” had not been singled out according to ascriptive group criteria,
which entails discriminations for other immigrant and minority groups. Since ethnic-priority
immigration is, after dl, “immigration,” it has dso provoked a restrictive chalenge, which addresses
the economic and culturd cogts of immigration in generd; in particular, the redtrictive chdlenge is
premised on questioning the veracity of co-ethnicity clams, as aresult of which returning co-ethnics
are refashioned as ordinary immigrants. Interestingly, while obvioudy differently motivated, the
liberal and redtrictive chdlenges have “synergetic” effects, one reinforcing the other. The liberd
pogition is usudly not againg the entry of putative co-ethnics as such, but againgt their exclusive or
preferential entry, opting indead for an ethnicaly neutral immigration policy. In turn, the restrictive
position is usualy not about seeking to keep out “true” co-ethnics, but to keep in check “ cregtive’
re-identifyers, and resenting to give them entitlements that exceed those of the domestic population,
particularly in the context of dimming welfare sates. However, in ther “synergetic” confluence the
liberal and regtrictive chalenges can grow into a severe threet to ethnic-priority immigration as such.

This has been the German experience, in which the combination of the restrictive and liberd
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chdlengesin the Asylum Compromise of 1992 led to the degth in principle of ethnic-German
immigration. Likewise, the unwillingness of the maingtream palitica forcesin Israd to change the
Law of Returnin aredtrictive direction (as demanded by orthodox-religious circles) was encouraged
by the fear that this might dso promote a full-scale liberd attack on the Law of Return as such, and
thus endanger the Jewish character of the Sate.

Turning to our second objective, to explain divergent outcomes in Israd and Germany, we
argued that for historica and geopolitica reasons the political space for raisng the libera and
restrictive chdlenges was differently wide in both cases. Historically, the very encounter between
Germans and Jews under Nazism had compromised ethnic statehood in Germany, dlowing only for
atempordly and spatidly qudified ethnic-priority immigration policy. By contrast, the Holocaust has
provided a powerful founding myth for Isradl asthe place for the “Ingathering of the Exiles’, without
any tempora or spatid limitations™> Aswe saw, the Holocaust motif was aso effectively used to
deflect the restrictive-religious chdlenge to the Law of Return in its current, expangve form.
Geopolitically, lsad’ sinterest in Jewish immigration is enduringly tied up with the nationd conflict
with the Paestinians, whereas Germany’ s interest in ethnic-German immigration was temporaly
confined to the Cold War context. In addition, Germany’ s privileged position in the heart of uniting
Europe, with no territorid disputes between rivaling ethno-nationa groups, has deprived ethnic-
priority immigration of al secondary, strategic purposes, next to complying with an individud right of
the ethnic clamant; on the contrary, this geographic position alowed Germany to partekein a
generd trend toward de-ethnicized state- and nationhood, which, for instance, is expressed in the
liberdization of nationdity laws across the member states of the European Union (see Hansen and

Wail 2001). By contrast, Isradl’ s precarious position as a Jewish state in the Arab Middle East gave
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rise to a demographic imperative of such magnitude that dl liberd or redtrictive chdlenges to ethnic-
priority immigration have (so far) cometo nil.

The full scale of Germany’ s turn away from ethnic-German immigration, and Israd’s
continued commitment to Jewish immigration, may beillustrated by two contemporary vignettes. Just
about the time when the German government went about to restrict the admission of ethnic
Germans, it opened the doors widely for Jewish immigrants from the former Soviet Union. Since the
passing of the 1991 Quota Refugee Law, some 115.000 Russian Jews have saized the opportunity
of immigrating fredy (without numerica redtrictions and without individua screening) to Germany,
quadrupling the sze of the smdl Jewish community inthe Land der Taeter (Laurence 2000). Ina
ddicate twig, the Israeli government has repeatedly urged the German government not to grant
automatic refugee satus to Russan Jews, claming the latter for its own nation-building purposes.
Already in 1987, the same consarvative government that would soon redtrict the entry of ethnic
Germans refused such pressure by Isradl: “In view of her historicd past, Germany does not want to
close her borders for Jews from the Soviet Union,” said agovernment officia (quoted in Harris
1998:117). Admitting Jewish immigrants is the latest ingtance in this country’ s palitics of
Wiedergutmachung (reparations), in which Jews obvioudy take a higher order of priority than co-
ethnics.

A patid gructurd equivaent on the Isradli side would be redtrictions on Jewish immigration,
and an open-door policy for Paedtinians. The “right of return” for the 3.5 million Paedtinian
refugees actualy was a central stake in the recent aborted peace negotiations between the late Prime
Minister Barak and the Palestinian leadership. It was overwhdmingly regjected even by liberd |sradi
intellectuas and peace activists. An open |etter “to the Paestinian leadership” by Amaos Oz and

other leading Isradli intellectuds declares that “(w)e shdl never be able to agree to the return of the
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refugees to within the borders of Israd. The meaning of such areturn would be the dimination of the
dtate of 1srael.”® Should Isradl acknowledge the “right of return” for Palestinians, worries another
liberd intellectud, they might become “the biggest population group in a sate whose essence and
symbols they had dways regjected, and whose extinction had been their highest am”: “ Therefore—
no thank you, | do not want to be a Jewish minority in Israd.”®*

Thiswholesde rgection of the Pdestinian “right of return” invokes the demographic
imperative not to be outhumbered by Arabs, which has been a centrd eement in the resilience of
Jewigh-priority immigration in Isradl. 1t dso shows thet the definition of Isradl as a Jewish Sate
prevals, no “civic’ trandformation of Jewish-Igradli nationhood isin the making. By contragt, the
decline of ethnic German immigration is closgly linked to the rise of anew civic-territorid identity in
postwar Germany (see Levy 1999). If there ftill is an “ethnocultura idiom of nationhood” (Brubaker
1992) in Germany, it is not readily visble in the disparate trestment of ethnic Germans and Jews for
immigration purposes, and at best has taken on strangdly inverted forms.®

We darted with the (mouthful of @ promise that the study of ethnic-priority immigration
opens up awindow into the congtitution and contestation of the boundaries of the nationd
community. This raises the question, Are ethnic-priority policies merdy expressive of (otherwise
determined) boundary definitions, or do they shape these definitions themselves? The answer is
both. In the same vein, Danid Levy (1999: abstract) argued that the scaling-down of ethnic-German
immigration both “reflect(s) and reinforce(s)” the rise of acivic identity in contemporary Germany.
Because we took ethnic-priority immigration policies as dependent variable, our focus was naturdly
on the expressive rather than generative Sde of these palicies, with the reservations, of course, that
we made regarding drawing a“ sraight line” between reified nationd identities and ethnic

immigration policies. However, once apolicy has been s, it in turn affects the boundary definitions
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that helped it into being. After the demise of ethnic-German immigration, which will be complete only
in ageneration or S0, amgor inditutiona expresson of ethnic stateness will have disgppeared in
Germany. The default result of this must be the further strengthening of the civic notion of nationhood
that had aready played a (however circumstantid) part in bringing down ethnic-German
immigration. Conversdy, the resilience of Jewish immigration is not just expressive of, but
reproducing the ethnic sdf-definition of the Israeli Sate as a Jewish state. Note the superb irony that
thisis attained through admitting also Haachic or even sdf-defined non-Jews, which might eventudly
lead to the rise of aminority identity of the Russan newcomers, and thus add to the dready
condderable challenges to the Jewish definition of Isragl. Conditioning and conditioned & the same
time, the boundaries of the nationa community are not fixed but fluid, among other things, as aresult

of agae s ethnic immigration policies.

Endnotes

! These dimensions are inductively derived from astudy of eight countries, which is currently
conducted by XXX.

2, Examples of citizenship (or country-of-origin)-based ethnic-priority policies are the nationa origins
quotain place in the United States until 1965; or, to cite a contemporary example, the preferencesin
the Portuguese immigration and nationdity laws and policies for citizens from Lusophone countries.

%, The distinction between “civic’ and “ethnic” nationhood is a centra topos in the nations and
nationalism literature. Going back to the German higtorian Friedrich Menecke, it has found its most
concise sociologica formulation in Rogers Brubaker’ s (1992) now classic comparison of France
and Germany.

*. Primordialism of this sort is admittedly more widespread in normative politica theory than in
empirical sociology. In normative political theory the argument goes like this. Borders, while
arbitrarily set, do not lack mord significance. They alow politicdl communitiesto flourish, whichin
turn provide security, meaning, and liberty to the individud. These communities are necessarily
bounded and particularistic, and they are free to select new members that reinforce their respective
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sdf-conceptions. Primordid reasoning on the normative dimenson of immigration policy can be
found both among communitarians (Wazer 1983) and—more implicitly—among liberds (Kymlicka
1995). An excdlent critique of the “gented vidon of palitics’ underlying Kymlicka s (implicit)
account is Laitin (1998). On the sde of empirica sociology, even the selar and highly differentiated
approach by Brubaker (1992) succumbsto the pitfalls of primordidism when he says. “The French
understand their nation as the crestion of their sate, the Germans their nation as the basis of their
date’ (p.184), from which he derives Germany’ s “ marked openness toward ethnic Germans’
(p.165). Brubaker recognizes empirica pressures on this linkage, but cannot conceptually account
for them within his overdl culturdist gpproach. Much less sophisticated exemplars of historica-
sociologica primordiaism are Schnapper (1994) and Fulbrook (1996); an anthropologica variant,
which grounds state behaviour toward immigrants in srangely unchanging family structures, is Todd
(1994).

®, We say “a best”, because revisonist immigration historians have convincingly refuted the
Tocqueville-Myrddian “anomaly” view of the racist citizenship and immigration laws in force until
1952 and 1965, respectively, showing instead the (most often invisible) racid boundedness of the
melting-pot idedl and of American republicanism (Jacobson 1998; Ngai 1999; King 2000).

®, We admit that the ethnic-civic distinction has mostly been made at the nation-, not the state-leve,
that is, a thelevd of culture, not of politicd inditutions. In this vein, Hans Kohn defined nationdism,
with Zangwill and Weber, as “adate of mind.” However, he continues that thisis a state of mind
“driving to correspond to a political fact” (Kohn 1944:19), thet is, to find embodiment in a State.
Looking a it from the result, this permits an gpplication of the ethnic-civic digtinction to the state, as
we wigh to do in the following. We dso use the notions of civic and liberal stateness interchangeably.
’. Law of Return (5710-1950). The English text of the Law can be found in the website of the
|srael’ s Minidtry of Foreign Affairs (www.lsragl-mfagov.il). Theterm oleh refersto a Jewish
immigrant to the Land of Isradl.

8, Knesset Records, 3 July 1950. VVal. 6, p. 2037. The perception of Jewish immigration not as
“Iimmigration” but as “return” isreflected dso in the Hebrew word chosen for it: not hagirah, the
Hebrew word for immigration, but aliah, an ideologicaly charged expresson that literdly means
“ascension”.

® Knesset Records, 3 July 1950. Val. 6, p. 2035-2048.

19 David Ben-Gurion, in Knesset Records, 3 July 1950. VVol. 6, p. 2037.

1. The god of increasing fertility among the Jewish populaion has occupied a prominent placein the
discourse about socid palicy in Isradl, and some policy initiatives, such asthe increase of child
alowances during the Sixties and seventies, have been linked to thet god, though mainly at the
declarative level. Neverthdess, dueto arisng sandard of living, fertility rates among the Jewish
population, except in the ultra-orthodox community, have steadily decreased.

12 Mot notably in terms of the Bund fuer Heimatvertriebene und Entrechtete (BHE), which entered
the federd parliament in 1953 with 5.9 percent of the nationa vote. Successful expellee reception
and integration contributed to its demise by 1957.

3 In the year of the world economic crisis (1929), the Weimar government was smply short of
money to accommodate the would-be resettlers. After protests by ring-wing parties, among them
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Hitler sSNSDAP, some 5.600 German-Russian peasants still had to be admitted (see Otto
1990:17).

1 A wesk equivaent to demographic considerationsin Isradl is the pointing out by some
consarvative voices in Germany’ simmigration debete that the Size of itsimmigrant population had to
be kept small, because the Federa Republic was “a state created by the German people for the
German people with the purpose of nationd reunification” (Uhlitz 1986:145).

*This does not mean that there were no interna costs to (West) Germany’ s ethnic orientation asan
“incomplete’ nation-state geared towards “reunification”: they were shouldered, for instance, by
second- or third-generation Turkish “guestworkers’ who, until the early 1990s, remained excluded
from the citizenry by an ethnic citizenship law. See Koopmans (1999).

16 Articde 79 (3) of the Basic Law explicitly invests the human rights catalogue in Article 1 to 20
with a Ewigkeitsgarantie, that is, immunity from future revison or amendment.

17 Ethnic interpretations of the Basic Law, which draw their anmunition from the unity mandate in
the Preamble and the ethnic refugee clause in Article 116 (e.g., Uhlitz 1986), ignore the
temporariness of these provisons.

8 The 1986 Expulsion Pressure Guiddlines are reprinted in Liesner (1988:97-107).

9 Ibid., p.102.

2 The directive was deemed applicable aso to the definition of Jewishness within the Law of
Return.

1 Law of Return (Amendment 2, 5730-1970).

22 K nesset Records, 9-10 February 1970. Vol. 56, pp. 723-747, 751-785. 10 March 1970. Vol.
57, pp. 1118-1145.

%, Quoted in Liesner (1988:99).

# BVewG 52, 167, 177, as quoted in the Expulsion Pressure Guiddines (Liesner 1988:99).

2 Before the occupation of Poland, in September 1939, aready more than ten million people had
been “Germanized” thisway, in Austria and Czechodovakia (Otto 1990:64).

% Quoted in Liesner (1988:81).

2" Membership and a commitment to the Zionist movement (including immigration to Isradl) aso did
not count as indicator againg German Volkszugehoerigkeit.

8 Referred to in BVerfGE 59, 139.

# BVerfG 59, 128 (Decision of 16 December 1981).

¥ Ibid., p.159.

3! The Jerusdlem Post, 4 April 2000.

% Knesset Records, 3 November 1999 (www.knesset.gov.il/tql/knesset/knesset15/).

¥, Knesset Records, 7 July 7 1999.

¥ The right-left political spectrum in Isradl is mainly defined according to the parties positions
concerning the nationd conflict with the Palestinians and Arab countries, and other politica issues
such as the gate-religion relationship. The left wing endorses more moderate positions concerning
the nationd conflict, the right wing a more militant stand. With respect to sate-religion metters, the
left wing tends to endorse more secular postures. It isin these terms that Meretz is consdered the
mog “leftig” Zionid party.

% Knesset Records, 1 December 1999.
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% Thereisaso controversy over theimmigration of Christian Ethiopians of Jewish descent or with
Jewish family connections (known as Flas Mura). Despite the demands of Jewish-Ethiopian
activigsin lgrad, the date refuses to recognize them as entitled to immigrate under the Law of
Return. Some of them are being dlowed to immigrate under specid schemes of family reunification
(see Kaplan and Salamon 1998).

% The Jerusdlem Pogt, 28 October 1999; 17 November 1999.

% Central Bureau of Statistics, Press release 108/2000, 8 May 2000.

¥ The Jerusalem Post, 20 July 1990; 28 November 1990.

0, See Medtings of the Knesset Committee on Immigration, Absorption and Diaspora Affairs, 9
November 1999; 24 January 2000; and Knesset Records, 24 November 1999.

. See for example Chairperson of the Knesset Committee on Immigration, Absorption and
Diaspora Affairs Naomi Blumentha and Knessst member Tzipi Livni, both from Likud party, in
Meeting of the Knesset Committee on Immigration, Absorption and Diaspora Affairs, 6 December
1999; Minigter of Justice Y oss Bellin from the Labor party, in Meeting of the Knesset Committee
on Immigration, Absorption and Diaspora Affairs, 24 January 2000.

“2_ The Jerusalem Pot, 5 December 1999.

* The Jerusdlem Pod, 3 December 1999.

#, Knesset Records, 24 November 1999.

. Mesting of the Knesset Committee on Immigration, Absorption and Diaspora Affairs, 9
November 1999.

6, See for example, Knesset member Moshe Arens and Knesset member Michagl Nudelman, from
the Russan immigrants party Yisragl Beiteinu, in Meeting of the Knessst Committee on
Immigration, Absorption and Diaspora Affairs, 9 November 1999; Knesset Speaker Abraham
Burg, Knesset Records, 8 December 1999.

#7. The Jerusdlem Post, 29 November 1999.

8, Mesting of the Knesset Committee on Immigration, Absorption and Diaspora Affairs, 24 January
2000.

9, At firdt, regarding Poles who daimed to be ethnic Germans because of their (ethnically Polish)
parents or grandparents forced inclusion into the Nazi Volkslisten (Der Spiegdl, no.52, 1989,
pp.50-58). Later, the suspicion of lacking ethnic credentias met mostly non-German spesking
Russans. In a 1992 survey of the Allensbach Indtitute, less than one-third of respondents considered
the newly arriving resettlers as “ Germans’; the rest was either undecided (40 percent) or not
congdering the newcomers as “Germans’ (29 percent) (quoted in Levy 1999:141f).

% Quoted in Frankfurter Rundschau, 7 November 1988, p.1.

> Ibid.

°2, Before the issue became politicized in the late 1980s, for instance, expellee authorities granted
ethnic-German status to ethnic Poles whose (grand)parents had been forcibly incorporated in the
Nazi Volksliste 3, rendering ad absurdum the “confesson” component of the recognition
procedure. In addition, dubious Nazi credentids, such as“service’ in the murderous Waffen SS,
helped one to attain ethnic-German status.

>3, Erika Trenz, “ Einwanderung gestalten,” Das Parlament, 25 August 1989.
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> In 1989, the average pension for male resettlers was 1.778 DM—which is 221 DM higher than
the average pension of male natives (Otto 1990:298).

* BT-Drs., Stenographische Berichte, 260. Sitzung vom 16.4.1953, S.12660.

% “Ergebnisse der Verhandlungen zu Asyl und Zuwanderung,” Sueddeutsche Zeitung, 8 December
1992, p.5.

. BVWG 102, 214

% |bid., p.220.

* The State of |sradl’ s declaration of independence proclaims that it “will be open for Jewish
immigration and for the Ingathering of the Exiles” The English text of the declaration can be found in
the website of Isradl’s Ministry of Foreign Affairs (www.lsradl-mfa.gov.il).

% The Hebrew origina appeared in Haaretz, 2 January 2001. Quoted in “ The Palestinian right of
return,” The Economid, 6 January 2001, p.32.

¢! David Grossman, “No right of return” (Kein Recht auf Rueckkehr), Frankfurter Allgemeine
Zetung, 10 January 2001, p.43.

%2 |aurence' s (2000) informative study of the divergent trestment of the Jewish and Turkish
immigrant communities in Berlin shows that the better treatment of Jewsis partidly judtified in
ethnonationd terms, as facilitating the “return” of Jewsto their presumed culturd Heimat.
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Figure 1: Percentage of foreign-born among Jewish population in | sra€l
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